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coverage in the event of bankruptcy of
the trustee or issuing institution, or a
suspension or revocation of the author-
ity of the trustee institution to act as
trustee or of the institution issuing the
surety bond, letter of credit, or insur-
ance policy to issue such instruments.
The owner or operator must establish
other financial assurance or liability
coverage within 60 days after such an
event.

§261.149 Use of State-required mecha-
nisms.

(a) For a reclamation or inter-
mediate facility located in a State
where EPA is administering the re-
quirements of this subpart but where
the State has regulations that include
requirements for financial assurance of
closure or liability coverage, an owner
or operator may use State-required fi-
nancial mechanisms to meet the re-
quirements of §261.143 or §261.147 if the
Regional Administrator determines
that the State mechanisms are at least
equivalent to the financial mechanisms
specified in this subpart. The Regional
Administrator  will evaluate the
equivalency of the mechanisms prin-
cipally in terms of certainty of the
availability of: Funds for the required
closure activities or liability coverage;
and the amount of funds that will be
made available. The Regional Adminis-
trator may also consider other factors
as he deems appropriate. The owner or
operator must submit to the Regional
Administrator evidence of the estab-
lishment of the mechanism together
with a letter requesting that the State-
required mechanism be considered ac-
ceptable for meeting the requirements
of this subpart. The submission must
include the following information: The
facility’s EPA Identification Number
(if available), name, and address, and
the amount of funds for closure or li-
ability coverage assured by the mecha-
nism. The Regional Administrator will
notify the owner or operator of his de-
termination regarding the mecha-
nism’s acceptability in lieu of financial
mechanisms specified in this subpart.
The Regional Administrator may re-
quire the owner or operator to submit
additional information as is deemed
necessary to make this determination.
Pending this determination, the owner
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or operator will be deemed to be in
compliance with the requirements of
§261.143 or §261.147, as applicable.

(b) If a State-required mechanism is
found acceptable as specified in para-
graph (a) of this section except for the
amount of funds available, the owner
or operator may satisfy the require-
ments of this subpart by increasing the
funds available through the State-re-
quired mechanism or using additional
financial mechanisms as specified in
this subpart. The amount of funds
available through the State and Fed-
eral mechanisms must at least equal
the amount required by this subpart.

§261.150 State assumption of responsi-
bility.

(a) If a State either assumes legal re-
sponsibility for an owner’s or opera-
tor’s compliance with the closure or li-
ability requirements of this part or
assures that funds will be available
from State sources to cover those re-
quirements, the owner or operator will
be in compliance with the require-
ments of §261.143 or §261.147 if the Re-
gional Administrator determines that
the State’s assumption of responsi-
bility is at least equivalent to the fi-
nancial mechanisms specified in this
subpart. The Regional Administrator
will evaluate the equivalency of State
guarantees principally in terms of: Cer-
tainty of the availability of funds for
the required closure activities or liabil-
ity coverage; and the amount of funds
that will be made available. The Re-
gional Administrator may also con-
sider other factors as he deems appro-
priate. The owner or operator must
submit to the Regional Administrator
a letter from the State describing the
nature of the State’s assumption of re-
sponsibility together with a letter from
the owner or operator requesting that
the State’s assumption of responsi-
bility be considered acceptable for
meeting the requirements of this sub-
part. The letter from the State must
include, or have attached to it, the fol-
lowing information: The facility’s EPA
Identification Number (if available),
name, and address, and the amount of
funds for closure or liability coverage
that are guaranteed by the State. The
Regional Administrator will notify the
owner or operator of his determination
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regarding the acceptability of the
State’s guarantee in lieu of financial
mechanisms specified in this subpart.
The Regional Administrator may re-
quire the owner or operator to submit
additional information as is deemed
necessary to make this determination.
Pending this determination, the owner
or operator will be deemed to be in
compliance with the requirements of
§265.143 or §265.147, as applicable.

(b) If a State’s assumption of respon-
sibility is found acceptable as specified
in paragraph (a) of this section except
for the amount of funds available, the
owner or operator may satisfy the re-
quirements of this subpart by use of
both the State’s assurance and addi-
tional financial mechanisms as speci-
fied in this subpart. The amount of
funds available through the State and
Federal mechanisms must at least
equal the amount required by this sub-
part.

§261.151 Wording of the instruments.

(a)(1) A trust agreement for a trust
fund, as specified in §261.143(a) must be
worded as follows, except that instruc-
tions in brackets are to be replaced
with the relevant information and the
brackets deleted:

TRUST AGREEMENT

Trust Agreement, the ‘‘Agreement,” en-
tered into as of [date] by and between [name
of the owner or operator], a [name of State]
[insert ‘‘corporation,” ‘‘partnership,” ‘‘asso-
ciation,” or ‘‘proprietorship’’], the ‘‘Grant-
or,” and [name of corporate trustee], [insert
‘“‘incorporated in the State of = --——-- » or
‘‘a national bank’’], the ‘“Trustee.”

Whereas, the United States Environmental
Protection Agency, “EPA,” an agency of the
United States Government, has established
certain regulations applicable to the Grant-
or, requiring that an owner or operator of a
facility regulated under parts 264, or 265, or
satisfying the conditions of the exclusion
under §261.4(a)(24) shall provide assurance
that funds will be available if needed for care
of the facility under 40 CFR parts 264 or 265,
subparts G, as applicable ,

Whereas, the Grantor has elected to estab-
lish a trust to provide all or part of such fi-
nancial assurance for the facilities identified
herein,

Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustee to be the trustee under this agree-
ment, and the Trustee is willing to act as
trustee,

§261.151

Now, Therefore, the Grantor and the Trust-
ee agree as follows:

Section 1. Definitions.
Agreement:

(a) The term ‘‘Grantor’” means the owner
or operator who enters into this Agreement
and any successors or assigns of the Grantor.

(b) The term ‘‘Trustee’” means the Trustee
who enters into this Agreement and any suc-
cessor Trustee.

Section 2. Identification of Facilities and
Cost Estimates. This Agreement pertains to
the facilities and cost estimates identified
on attached Schedule A [on Schedule A, for
each facility list the EPA Identification
Number (if available), name, address, and the
current cost estimates, or portions thereof,
for which financial assurance is dem-
onstrated by this Agreement].

Section 3. Establishment of Fund. The
Grantor and the Trustee hereby establish a
trust fund, the ‘“‘Fund,” for the benefit of
EPA in the event that the hazardous sec-
ondary materials of the grantor no longer
meet the conditions of the exclusion under
§261.4(a)(24). The Grantor and the Trustee in-
tend that no third party have access to the
Fund except as herein provided. The Fund is
established initially as consisting of the
property, which is acceptable to the Trustee,
described in Schedule B attached hereto.
Such property and any other property subse-
quently transferred to the Trustee is referred
to as the Fund, together with all earnings
and profits thereon, less any payments or
distributions made by the Trustee pursuant
to this Agreement. The Fund shall be held by
the Trustee, IN TRUST, as hereinafter pro-
vided. The Trustee shall not be responsible
nor shall it undertake any responsibility for
the amount or adequacy of, nor any duty to
collect from the Grantor, any payments nec-
essary to discharge any liabilities of the
Grantor established by EPA.

Section 4. Payments from the Fund. The
Trustee shall make payments from the Fund
as the EPA Regional Administrator shall di-
rect, in writing, to provide for the payment
of the costs of the performance of activities
required under subpart G of 40 CFR parts 264
or 265 for the facilities covered by this
Agreement. The Trustee shall reimburse the
Grantor or other persons as specified by the
EPA Regional Administrator from the Fund
for expenditures for such activities in such
amounts as the beneficiary shall direct in
writing. In addition, the Trustee shall refund
to the Grantor such amounts as the EPA Re-
gional Administrator specifies in writing.
Upon refund, such funds shall no longer con-
stitute part of the Fund as defined herein.

Section 5. Payments Comprising the Fund.
Payments made to the Trustee for the Fund
shall consist of cash or securities acceptable
to the Trustee.

As used in this
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